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DearMajJF~ ~

This is in referenceto yourapplicationfor correctionof your navalrecordpursuantto the
provisionsof title 10 of the United StatesCode, section1552.

A three-memberpanelof theBoard for Correctionof NavalRecords,sitting in executive
session,consideredyourapplicationon 19 May 1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby theBoard consistedof your
application,togetherwith all materialsubmittedin supportthereof,yournaval recordand
applicablestatutes,regulationsand policies. In addition, the Boardconsideredthe reportof
the HeadquartersMarineCorpsPerformanceEvaluationReviewBoard (PERB), dated
19 April 1999, a copy of which is attached.

After carefuland conscientiousconsiderationof the entirerecord,the Boardfound that the
evidencesubmittedwasinsufficient to establishtheexistenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in thereportof the PERB. Accordingly, your applicationhasbeendenied. The namesand
votesof the membersof thepanelwill be furnishedupon request.

It is regrettedthat thecircumstancesof your casearesuchthat favorableactioncannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby theBoard. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.



Consequently,whenapplying for a correctionof an official naval record,theburdenis on the
applicantto demonstratetheexistenceof probablematerialerroror injustice.

Enclosure

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector
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Ref: (a) Maj ___ DD Form 149 of 27 Jan 99
(b) MCO P1610. C w/Ch 1-6

1. Per MCO 1610.11C, the Performance Evaluation Review Board,
with three members present, met on 14 April 1999 to consider
MajorjJTSIVh~*~Ys petition contained in reference (a). Removal
of the fitness report for the period 940201 to 940415 (DC) was
requested. Reference (b) is the performance evaluation directive
governing submission of the report.

2. The petitioner contends that the report is based on an
incident for which no charges were levied; that the accusation
was the result of a “marital conflict” and the circumstances were
both “distorted and unsubstantiated.” Additionally, the peti-
tioner claims he was never properly counseled on the report.

3. In its proceedings, the PERB concluded that the report is
both administratively correct and procedurally complete as
written and filed. The following is offered as relevant:

a. Based on the commentary by the Reporting Senior that the
petitioner “refused to sign” the report, coupled with the efforts
by this Headquarters to obtain the petitioner’s rebuttal
(evidence a copy of a signed Receipt for Certified Mail attached
to the report), it is clear the petitioner was given every
opportunity to voice his side of the situation. Simply stated,
he failed to do so and should accept responsibility for his own
inaction.

b. The decision to refer a particular instance of misconduct
to disciplinary proceedings rests within the discretion of the
Commanding Officer. At the same time, misconduct that does not
rise to the level of disciplinary action may still warrant
comment in a fitness report. This is particularly so when it
reflects on a Marine’s performance of duty, potential, or pro-
fessional character. In this case, disciplinary action was
evidently deemed unnecessary and the performance evaluation
system was properly used to officially record factual information
relevant to and impacting on the petitioner’s potential and
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professional character. To this end, the PERB discerns
absolutely no error or injustice.

c. We find no merit or substantiation to the petitioner’s
allegation that he was not properly counseled on the fitness
report. In fact, specific counseling in connection with fitness
report submission terminated with the effective date of reference
(b) (16 December 1985).

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that the contested fitness report should remain a part
of Major~~j~ official military record.

5. The case is forwarded for final acti

Colonel, U.S. Marine Corps
Deputy Director
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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